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Journalism & Government
v Freedom of expression is the most primary
right of any journalistic tradition. It is a
direct manifestation of freedom of thought.
It is the only business enterprise expressly
protected under the 1st Amendment.
v Yet the right to publish and/or to get the truth
out is often denied or under constant attack.
The complex nature of gathering, publishing
and disseminating news is such that the press
is brought constantly into contact with the
government and business leadership.
v Wherever the news media serves its audience
as the guardian of the public interest and
protector of its rights (by exposing abuses
of power, failures and wrong decisions) it
becomes a thorn in the side of government
and business.

Prior Restraint
v Prior restraint refers to the
government’s willingness to limit
written or spoken expression
before the fact.
v Protecting the rights guaranteed
under the1st Amendment has been
a long perilous journey.
v Our own history has known several
examples when the U.S.
government, state government,
vigilante gangs and/or the media
itself has put restraints on the flow
of information.

Prior Restraint:

High School Class Yearbook

New Jersey high school under fire for erasing Trump slogan
from H.S. class yearbook, 2017.

Finding the Balance
v Most of the media issues we
will discuss in this class pertains
to the 1st Amendment and some
situation when that freedom is
either being denied, challenged,
or abused.
v The question, therefore, is when
are the legitimate times when
government or organizations
can or should place restraints on
speech, publication or group
assembly?

Theories of Free Speech
vJohn Stuart Mill, Freedom of Speech
vJohn Stuart Mill (1806-1873) was an English philosopher
and economist. Mill strongly objected to censorship.
vIn his classic essay, On Liberty (published in 1859),
Mill argues on behalf of freedom of speech for three
reasons.
§ 1. the censored opinion may be true and the accepted
opinion may be in error
§ 2. even truth needs to be challenged and tested;
otherwise it becomes dead dogma
§ 3. there is probably some degree of truth in all opinions

The Alien Sedition Acts of 1798
v Under the threat of war with France, Congress in 1798 passed four
laws in an effort to strengthen the Federal government. Known
collectively as the Alien and Sedition Acts, the legislation sponsored
by the Federalists was intended to quell any political opposition from
the Republican press and outside agitators.
v the Naturalization Act,
§ required that aliens be residents for 14 years instead of 5 years
before they became eligible for U.S. citizenship.
v the Alien Act
§ authorized the President to deport aliens "dangerous to the peace
and safety of the United States" during peacetime.
v Alien Enemies Act
§ allowed the wartime arrest, imprisonment and deportation of any
alien subject to an enemy power.
v the Sedition Act
§ declared that any treasonable activity, including the publication of
“ any false, scandalous and malicious writing," was a high
misdemeanor, punishable by fine and imprisonment.

The Alien Sedition Acts cont.
v By virtue of this legislation twenty-five
men, most of them editors of Republican
newspapers, were arrested and their
newspapers forced to shut down.
v One of the men arrested was Benjamin
Franklin's grandson, Benjamin Franklin
Bache, editor of the Philadelphia DemocratRepublican Aurora. Charged with libeling
President Adams, Bache's arrest erupted
in a public outcry against all of the Alien
and Sedition Acts.
v Many Americans questioned the
constitutionality of these laws. Indeed, public
opposition to the Alien and Sedition Acts
was so great that they were in part responsible
for the election of Thomas Jefferson to the
office of presidency in 1800.

Freedom of Speech
and the Antislavery Movement
v Opposition to slavery set into motion
government censorship in 1830 (and the
years thereafter), as Southern states passed
laws restricting a free press that was said
to encourage slave rebellion. Abolitionists
in the South were censored by the U.S.
postal service as well as informally
through “vigilance committees.”
v Once such example included the Reverend
Elijah Lovejoy, an Illinois newspaper
editor, who was killed by a mob in 1837.
Lovejoy was a minister and journalist who
was murdered for his abolitionist views.

Reverend Elijah Lovejoy
v On November 7, 1837, pro-slavery partisans congregated and
approached Gilman's warehouse, where Lovejoy’s printing press
had been hidden. According to the Alton Observer,
§ … shots were then fired by the pro-slavery advocates, and musket balls

whizzed through the windows of the warehouse, narrowly missing the
defenders inside. Lovejoy and his men returned fire. Several people in
the crowd were hit, and one was killed. As some people began to demand
the warehouse be set on fire, leaders of the mob called for a ladder, which
was put up on the side of the warehouse. . .
§ As Lovejoy and Weller [a loyal supporter] made [an] attempt to overturn
the ladder, they were spotted. Lovejoy was shot with a shotgun loaded with
slugs and was hit five times; Weller was also wounded. Suffering the same
fate of its predecessors, the new printing press was destroyed - it was
carried to a window and thrown out onto the riverbank. The printing press
was then broken into pieces that were scattered all over in the river.

v Lovejoy was considered a martyr by the abolitionist movement.

William Lloyd Garrison (1805-1879)
vWilliam Lloyd Garrison
was a prominent
abolitionist, journalist, and
social reformer. He is best
known as the editor of the
radical abolitionist
newspaper, The Liberator,
and as one of the
founders of the American
Anti-Slavery Society.

William Lloyd Garrison cont.
v In the very first issue of his anti-slavery
newspaper, the Liberator, Garrison stated,
§ "I do not wish to think, or speak, or write,
with moderation. . . . I am in earnest -I will not equivocate -- I will not excuse -I will not retreat a single inch -AND I WILL BE HEARD."
v And Garrison was heard. For more than three
decades, from the first issue of his weekly
paper in 1831, until after the end of the Civil
War in 1865 when the last issue was
published, Garrison spoke out eloquently and
passionately against slavery and for the rights
of America's black inhabitants.

Cassius Marcellus Clay (1810-1903)
v Cassius M. Clay was a newspaper editor,
soldier, and politician who lived in the
slave-holding South among slave holders.
v Clay was an emancipationist, not an
abolitionist. Emancipationists sought to
eliminate slavery by gradual, legal means,
while abolitionists wanted slavery to end
by any means possible.
v He became very vocal in speeches for
the emancipation of slaves, making many
enemies in the process.

The Legend of Cassius Clay
v Cassius Clay's speeches won him praise, but their subject matter also
made him many enemies. On June 15, 1849, Clay traveled to Foxtown,
KY to speak out against slavery at a local political gathering. As Clay
stepped down from the podium, Cyrus Turner, the son of a pro-slavery
candidate, called him a liar and struck him. Clay drew his knife but
was surrounded by a crowd, who disarmed him and began clubbing him.
Clay was stabbed in the chest.
v Wounded deeply, Clay grabbed the knife and wrested it away from an
attacker, cutting his own fingers to the bone. He then found Turner in the
crowd and stabbed him.
v As he passed out, Clay was reported to have said, "I died in the defense
of the liberties of the people." The statement was a little premature: Clay
did not die, although it took him months to recover. Turner, however,
died some days later.

Cassius M. Clay cont.
v In 1845, Clay and his family lived in Lexington, KY.
He was now publishing a newspaper called The True
American. From the beginning, its anti-slavery
editorials aroused much anger, as can be seen in this
letter from a reader:
§ You are meaner than the autocrats of hell. You may think
you can awe and curse the people of Kentucky to your
infamous course… The hemp is ready for your neck.
Your life cannot be spared. Plenty thirst for your blood –
and are determined to have it…

Revengers

Clay in Later Life
v Clay ran for governor of Kentucky in 1851 on an
emancipation platform. He knew he couldn't win,
but he was determined to damage the pro-slavery
faction of the Whig party.
v On July 10, 1854, Clay went to make a speech
against slavery in Springfield, IL. Two plus hours
into his speech, a heckler in the crowd shouted,
§ "Would you help a runaway slave?"
v Clay shot back,
§ "That depends on which way he was running."
v In the crowd that day was a young, admiring
Abraham Lincoln, who valued the man’s words.

Lincoln, Censorship and Wartime Measures
v Military leaders and citizens of the
North practiced "field censorship"
during the Civil War (1861–1865) in
response to publication of Union battle
plans and strategy in Newspapers.
v President Abraham Lincoln was a
reluctant, censor closing newspapers
and jailing “copperhead" editors
who sympathized with the South, and
giving credence to the notion that war
sometimes necessitates compromises
of free expression.

The Espionage Act of 1917
v The Espionage Act of 1917 was passed shortly after the
U.S. entry into W.W.I.
v It has been amended numerous times over the years. It
originally prohibited any attempt to interfere with military
operations during wartime, to promote insubordination in
the military, and/or to interfere with military recruitment.
v Among those who have been charged with offenses under
the Act include:
§
§
§
§

Jules and Ethel Rosemberg, alleged Communists
Joseph Rutherford, WatchTower Bible Tract Society President
Daniel Ellsburg, Pentagon Papers
Bradley Manning, Army whistleblower

Schenk v. United States (1919)
v In Schenk v. United States (1919), Charles Schenk was arrested
under the Espionage Act for passing out leaflets encouraging men
to resist the draft during W.W. I. In impassioned language, the
leaflets encouraged draftees to “assert their rights.”
v The defendant, a socialist, circulated a flyer to recently drafted
men. The flyer, which cited the 13th Amendment’s provision
against "involuntary servitude," exhorted the men to "assert [their]
opposition to the draft," which it described as a moral wrong
driven by the capitalist system.
v The circulars proposed peaceful resistance, such as petitioning to
repeal the Conscription Act.
v Schenk was charged with conspiracy to violate the Espionage Act
of 1917 by attempting to cause insubordination in the military and
to obstruct recruitment.

Schenk v. U.S. cont.
v The Court, in a unanimous opinion written
by Justice Oliver Wendell Holmes, held that
Schenk's criminal conviction was
constitutional.
v The 1st Amendment does not protect speech
encouraging insubordination during a time
of war. In other words, the court held that
the circumstances of wartime permit greater
restrictions on free speech than would be
allowable during peacetime.
§ … when a nation is at war many things that might
be said in time of peace are such a hindrance to its
effort that their utterance will not be endured so
long as men fight, and that no Court could regard
them as protected by any constitutional right.

v In the opinion's most famous passage, Justice Holmes
sets out the “clear and present danger” standard:
§ The question in every case is whether the words used
are used in such circumstances and are of such a nature
as to create a clear and present danger that they will
bring about the substantive evils that Congress has a
right to prevent.
v The most stringent protection of free speech would not
protect a man falsely shouting fire in a theater and causing
a panic.
Schenk v. United States (249 U.S. 47) March 3, 1919.

The Alien Registration Act, 1940
v The Alien Registration Act (or Smith Act),
was a U.S. Federal Statute that made it a
criminal offense to advocate the overthrow
of the U.S. government…
§ by force or violence, or for anyone to
organize any association which teaches,
advises or encourages such an overthrow,
or for anyone to become a member of
or to affiliate with any such association.”
v It also required non-citizen adult residents
to register with the government within four
months.
v The Act was best known for its use against
Communists and liberal political organizations.

Alien Registration Act, cont.
v Great Sedition Trial, 1944
v The so-called Great Sedition Trial took place in Washington D.C.
and involved a group of some 30 individuals who were tried for
sedition under the Smith Act. The defendants were alleged to be
part of an international Nazi conspiracy,
connected with the activities of the Mothers’ Movement.

v Communist Party Trials
v During the early days of the cold war, over 140 leaders of the
American Communist party would stand trial in violation of the
Smith Act. They were accused of organizing and teaching the
principles of Marxism-Leninism which was equated as advocating
the overt throw of the U.S. government by force or violence.
v Prosecutions continued until a series of U.S Supreme Court
decisions in 1957 threw out numerous convictions under the
Smith Act as unconstitutional.

Anticommunism and the Hollywood 10
v During the late 1940s and 1950s, strong
political sentiment against Communism
became the focus of various political
crusaders, including the House
Un-American Activities Committee
(HUAC), an investigative committee of
the U.S. House of Representatives.
v They engaged in a probe of alleged
communist influence in the American
motion picture business. These prominent
screenwriters and directors, who became
known as the Hollywood Ten, received jail
sentences and were banned from working
for the major Hollywood studios.

Hollywood 10
and their attorneys.

The Hollywood 10 cont.
v The Hollywood 10 were barred from work
on the basis of their alleged membership
in (or sympathy toward) the American
Communist party and/or a lack of
willingness to cooperate with government
prosecutors.
v A person’s involvement in liberal political
causes could find himself/herself blacklisted
merely because their names turned up at
the wrong time and place.
v The list of names was rarely made explicit
and verifiable, but it caused direct damage
to the careers of scores of American artists
and sometimes made betrayal of friendship
(not to mention principle) the price for
ensuring a livelihood.

McCarthyism
v McCarthyism is the term describing
a period of intense anti-communist
suspicion in the U.S. that lasted roughly
from the late 1940s to the mid- 1950s.
v The term takes its name from U.S.
Senator Joseph R. McCarthy, junior
senator from the state of Wisconsin.
During this time, many thousands of
Americans were accused of being
Communists or communist sympathizers
and became the subject of aggressive
investigations and questioning before
government or private-industry panels,
committees and agencies.

The USA Patriot Act, 2001
v The USA Patriot Act (Uniting and Strengthening America

by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism Act) of 2001 is an Act of the U.S. Congress which was
signed into law by President George W. Bush on October 26, 2001.
v The Patriot Act expanded the authority of U.S. law enforcement
agencies for the stated purpose of fighting terrorism in the U.S. and
abroad. Among its provisions, the act:
§ Increases the ability of law enforcement agencies to search telephone
and e-mail communications as well as medical, financial, and other records
§ Eases restrictions on foreign intelligence gathering within the U.S.
§ Expands the Secretary of the Treasury’s authority to regulate financial
transactions, particularly those involving foreign individuals and entities
§ Enhances the discretion of law enforcement and immigration authorities
in detaining and deporting immigrants suspected of terrorism-related acts.
§ Expands the definition of terrorism to include “domestic terrorism", thus
enlarging the number of activities to which the Patriot Act’s expanded
law enforcement powers can be applied.

v The Act has been criticized from its inception for
weakening protections of civil liberties.
v In particular, opponents of the law have criticized
its authorization of:
§ indefinite detention of immigrants or foreign visitors
§ "sneak and peek" searches -- through which law enforcement
officers search a home or business without the person’s
permission or knowledge
§ the expanded use of “National Security Letters,” which allows
the FBI to search a person’s telephone, email, and financial
records without a court order
§ providing expanded access of law enforcement agencies
to personal records, including library and financial records.

Personal Freedoms at Risk
vThe U.S. Congress gets busy during
times of crisis and/or pending threat
to America’s security.
§
§
§
§

The Alien and Sedition Acts, 1798
The Espionage Act, 1917
The Alien Registration Act, 1948
USA Patriot Act, 2001

