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JUDICIAL REVIEW
The passage of the U.S. Constitution in 1787 and its later ratification established the basic
framework for governing the future United States of America. At the 1787 convention, delegates
devised a plan for a stronger federal government with three branches; executive, legislative and
judicial along with a system of checks and balances to ensure no single branch would have
too much power. The founders in establishing the Judiciary were somewhat elusive in defining
the responsibilities of the American Court system. It was probably the least understood branch
of government and would take several years and legal cases before the role of judicial review
was firmly established.1
Judicial review is the power of the Courts to examine the actions of both the legislative
and executive branches of government (as well as their administrative agencies) for the purpose
of determining whether such actions are consistent with the U.S. Constitution. Those Actions
judged inconsistent are declared unconstitutional and are therefore considered null and void.
The U.S. Constitution does not explicitly mention judicial review except to say in Article III.
… the Judicial power of the United States shall be vested in one Supreme Court
and in such inferior Courts as the Congress may from time to time ordain and establish.
The power of Judicial review was first asserted by Chief Justice John Marshall in 1803 in the
case of Marbury v. Madison. Relying in part on Alexander Hamilton's writings in
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The Federalist papers, no. 78, Marshall asserted that the judiciary logically and of necessity
has the power to review congressional and executive actions.2
In the United States today, there are two general schools of thought as to how to interpret
the Constitution. Strict construction presupposes a literal interpretation of the Constitution;
that is, focusing on the text as it is written. A strict construction viewpoint argues that the
Constitution should be changed through the built-in Amendment process because allowing judges
to change the Constitution's meaning undermines democracy. In keeping with this view,
legislative action, rather than judicial decisions, would better represent the will of the American
people since regular elections allows the public to vote for people who in principle will be
responsive to the views of their constituents. A variation of strict construction philosophy was
espoused by the late Justice Anton Scalia who coined the term originalism to describe a judicial
philosophy, whereby, all statements in the constitution should be interpreted based on the original
understanding at the time it was adopted. Such theories share the view that there is an identifiable
original intention (or meaning) developed by America’s founders at the time of ratification,
which should govern its subsequent interpretation. For Scalia, however, the issue is the written
word, not intention.
The theory of originalism treats a constitution like a statute, giving the constitution
the meaning that its words were understood to bear at the time they were promulgated…
I take the words as they were [first written] to the people of the United States, and what
is the fairly understood meaning of those words… The words are the law. I think that's
what is meant by a government of laws, not of men. We are bound not by the intent of
our legislators, but by the laws which they enacted, laws which are set forth in words,
of course.3
In contrast, there are those who would favor a living Constitution arguing that the
circumstances of the present day need to be taken into account when applying the guiding
principles of the Constitution. After all, America’s Constitutional founders were operating
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in the world of 1787. Consider, for example the challenges of applying the Constitution
to such issues as gun violence in America and hate speech on the Internet which to many
require immediate attention. The problem with the Amendment process is that it’s very difficult
and time consuming. A proposed amendment must be passed by two-thirds of both houses
of Congress, then ratified by the legislatures of three-fourths of the states. It is not surprising,
therefore, that since the time of the Constitution’s original founding, there have only been
27 Amendments put into effect; 10 of which was written as part of the original Bill of Rights.
A living Constitution factors in the needs of the present, providing both structure and
adaptability. It’s interesting to note that the difference in judicial philosophy divides along
partisan lines. According to a 2018 Pew Research center study, a majority of Americans (55%)
now say the U.S. Supreme Court should base its rulings on what the Constitution “means in
current times,” while 41% say rulings should be based on what it “meant as originally written.
The difference in Judicial philosophy divides along partisan lines. Approximately three-quarters
of conservative Republicans (77 percent) believe the Supreme Court should base its rulings on
the Constitution’s original meaning rather than its meaning in current times. In contrast, nearly
eight-in-ten Democrats and Democratic-leaning independents (78 percent) now say rulings
should be based on the Constitution’s meaning in current times, higher than at any previous point
on record.4
And so when the Supreme Court reviews a case, differences in Judicial philosophy as
well as personal, political leanings can often result in a split decision among the nine Justices.
These same differences in Judicial philosophy and political leanings underscore the reasons why
the President of the United States when making a selection to the Supreme Court find people who
are similar in viewpoint since they represent a lifetime appointment to the bench. The challenges
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of judicial review become ever more daunting when considering how to apply the First Amendment
against the present day social, political and technological landscape.
THE FIRST AMENDMENT: THE FIVE FREEDOMS
The First Amendment is the hallmark of an open society and serves as the blueprint for freedom
in America. It serves as the cornerstone for American democracy.
Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; an abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances.
The First Amendment to the U.S. Constitution

In this statement, there are five identified freedoms. They include: 1) Freedom of Religion,
2) Freedom of Speech, 3) Freedom of the Press, 4) the Right to Peaceably Assemble (often
including the right to protest) and 5) the Right to Petition the Government for a Redress of
Grievances. Without the First Amendment, religious minorities could be persecuted,
the government might try to impose (or give preference) to a national religion; protestors could
be silenced; the press would be unable to challenge or criticize the government, and citizens
could not mobilize for social change. What we’re about to consider in this chapter are the five
protected freedoms guaranteed under the 1st Amendment with applied examples from history
both past and present.
FREEDOM OF RELIGION
The First Amendment guarantees freedom of religion. This includes two sections. The first section
is the Establishment Clause which prohibits the United States government from establishing an
official religion, as well as engaging in any actions that might favor one religion over another.
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One of the important early promoters for the cause of religious freedom was none other than Thomas
Jefferson who as President in an 1802 letter to the Danbury Baptist Association wrote -- that when
the American people adopted the establishment clause they built a “wall of separation between the
church and state.” Jefferson’s advocacy for the establishment clause was the continuation of some
of his earlier writings; specifically, the Virginia Statute for Religious Freedom which he drafted in
1776 and later accepted by the Virginia General Assembly in 1786. The Virginia Statute for
Religious Freedom was intended to secure religious freedom for all religions and denominations
and was the forerunner of the later First Amendment.
The second part to religious freedom involves removing all government influence from
religious affairs. A person should be able to practice or not practice one’s religion without
government interference. This is referred to as the free exercise clause. Jefferson, like many of the
nation’s founders, understood the long history of sectarian bloodshed in Europe that prompted and
forced the religiously persecuted to immigrate to America. When the Virginia Statute for Religious
Freedom was first introduced into the Virginia legislature in 1779, Jefferson witnessed firsthand
efforts by the Episcopal Church to garner state supported tax money to fund its religion mission.
The Episcopal Church had previously declared its independence from the Church of England but
was now the state-sponsored or established church of Virginia. Jefferson believed it unwise to use
public funds to support an established church and to link civil rights to religious observance.5
For Jefferson, drafting the Virginia Statute for Religious Freedom was every bit as important as
the Declaration of Independence; so much so, that he had his authorship of the statute made part of
his epitaph, along with writing the Declaration of Independence and his founding of the University
of Virginia. Apparently, serving as America’s third President wasn’t worthy of mention.6
The so-called separation of church and state has been routinely challenged and tested
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over the years. For example, should communities permit a religious invocation at the start of
a townhall meeting? Should communities permit a Christmas nativity scene featuring baby Jesus
displayed in a public park setting? Can after school public classroom space be used to host
religious clubs and activities? Should Universities be allowed to use student activity funds to
pay for religious club publications as they would other types of student-run activity? And more
recently, should government pay for masks and other safety precautions for religious schools
during the time of the 2020 Covid-19 pandemic?
The challenge, of course, is that the U.S. has a long history of inconsistency by conflating
religious and secular elements in a shared public venue or space. Consider, for example, in a
court of law when testimony is given, the person is first asked (often placing his/her hand on
a Bible); Do you promise to tell the truth, the whole truth, and nothing but the truth so help
you God? On U.S. currency, the reverse side of a one-dollar, five-dollar and twenty-dollar bill
reads: In God We Trust. The same question arises when statues and monuments featuring the
10 Commandments appear on the grounds of U.S. state capitals or outside Federal District Court
Houses. The wall of separation has proven to be a somewhat permeable line of distinction.
Religious Invocations in Community Meetings
In Marsh v. Chambers (1983), the U.S. Supreme Court was asked to consider whether the state
of Nebraska had violated the Constitution by employing a Presbyterian minister for 16 years to
lead the state legislature in prayer.7 Ernest Chambers, a member of the Nebraska legislature,
challenged the legislature's chaplaincy practice in federal court arguing that it was a violation of
the Establishment clause of the First Amendment. In a 5 to 4 decision, the U.S. Supreme Court
ruled that permitting religious invocations to open legislative sessions was not a violation of the
establishment clause. Chief Justice Burger, writing for the Court, underscored the importance of
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historical custom. The invoking of such prayers by tax-supported legislative chaplains could be
traced to the First Continental Congress and the First Congress that framed the Bill of Rights.
It is "part of the fabric of our society." In such circumstances, an invocation for Divine guidance
is not an establishment of religion. "It is, simply a tolerable acknowledgment of beliefs widely
held among the people of this country."
A variation on this same legal question occurred in Town of Greece v. Galloway (2014).
Here the question is raised, does the invocation of prayer at a town hall meeting violate the
Establishment Clause of the First Amendment? The town of Greece, New York, is governed by
a five-member town board that conducts official business at monthly public meetings.
The town meetings would typically begin with a prayer given by an invited member of the local
clergy. The town did not have an established policy regarding who may lead the prayer or its
content, but in practice, Christian clergy members delivered the vast majority of the prayers at
the town's invitation. In 2007, Susan Galloway and Linda Stephens challenged the town’s
supervisor John Auberger over the prayer practices, after which there was some increase in the
denominations represented. Eventually, Galloway and Stephens would eventually sue the
town of Greece, New York for being in violation of the Establishment clause. The case would
eventually make its way to the U.S. Supreme Court. In a split 5 to 4 opinion, the Court found
in favor of the Town of Greece. In writing for the majority, Justice Anthony Kennedy stated at
the time:
Ceremonial prayer is but a recognition that, since this Nation was founded and until
the present day, many Americans deem that their own existence must be understood by
precepts far beyond the authority of government.8
Justice Kennedy believed that the invocation prayer policies in the town of Greece were not
sufficiently coercive as to raise constitutional concerns. He reasoned that the history of legislative

7

prayer allayed any coercive effect because of the role religion plays in the lives of ordinary citizens. 9
It is presumed that the reasonable observer is acquainted with [the] tradition [of
legislative prayer] and understands that its purposes are to lend gravity to public
proceedings and to acknowledge the place religion holds in the lives of many private
citizens, not to afford government an opportunity to proselytize or force truant
constituents into the pews.10
10 Commandments Monument on Public Property
The Texas State Capitol building located in the city of Austin is the home and seat of government
for the state of Texas. The establishment clause was tested in an altogether different way when
the U.S. Supreme Court was asked to consider whether having a 10 Commandments monument
located on the grounds of the state capital building was a violation of the establishment clause.
Among the 21 historical markers and 17 monuments surrounding the Texas State Capitol is
a 6 foot-high monument inscribed with the Ten Commandments. The 10 Commandments statue
was a gift from the Fraternal Order of Eagles; a national social, civic, and patriotic organization.
The State of Texas designated a site for it based on recommendations given to it by a state agency
responsible for maintaining the capitol grounds. Thomas Van Orden sued the state of Texas in
Federal district court, arguing that locating the Ten Commandments monument on the grounds
of the state capitol represented an unconstitutional government endorsement of religion.
The District Court and the Fifth Circuit Court of Appeals ruled against Van Orden and said the
monument served a valid secular purpose and would not appear to most observers to represent
a government endorsement of religion. The U.S. Supreme Court affirmed the lower court’s
decision by stating that the Ten Commandments monument appearing on the grounds of the Texas'
state capitol building was not a violation of the establishment clause. Rather, the plurality deemed
the Texas monument part of the nation's tradition of recognizing the historical meaning of the
Ten Commandments.11
8

School Prayer
In contrast to the above decisions, the U.S. Supreme Court has been very clear over the years
that the establishment clause of the First Amendment does not permit school sponsored prayer.
Dating back to the year 1962, the New York State Board of Regents authorized a short,
voluntary prayer for recitation at the start of each school day. It was to follow the pledge of
Allegiance. The prayer read:
Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings
upon us, our parents, our teachers and our country. Amen.
This requirement was challenged by a group of families of public school students in New Hyde
Park, N.Y. who sued the school board president William J. Vitale, Jr. in what became
Engel v. Vitale (1962). The families argued that the voluntary prayer written by the state board
of regents to "Almighty God" contradicted their religious beliefs. Led by Steven I. Engel,
a Jewish man, the plaintiffs sought to challenge the constitutionality of the state's prayer in
school policy. In their view, the state should not impose a one size-fits-all prayer upon children
of many different faiths or no faith.12 They were supported by groups opposed to the school
prayer including various Jewish and rabbinical organizations.13 At issue, was whether the
reading of a nondenominational prayer at the start of the school day violated the establishment
clause of the First Amendment?
The U.S. Supreme Court held that the state cannot hold prayers in public schools, even
if participation is not required and that the prayer is not tied to a particular religion. Writing
for the majority, Justice Hugo L. Black, held that the public school system’s decision to facilitate
the recitation of an official prayer violated the Establishment Clause of the First Amendment.
Specifically, the policy breached the constitutional wall of separation between church and state.
Black concluded that “government in this country should stay out of the business of writing
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or sanctioning official prayers and leave that purely religious function to the people.” Justice
William O. Douglas wrote a concurring opinion, contending that “once government finances
a religious exercise it inserts a divisive influence into our communities.” 14
The 2020 Coronavirus Pandemic
The 2020 coronavirus pandemic upended business, education and civic life for the world’s
population. In late March 2020, then President Donald Trump signed a sweeping $2 trillion
measure known as the Coronavirus Aid, Relief and Economic Security Act (Cares Act) in an
effort to provide financial aid to hospitals combating the disease, assist desperate out-of-work
Americans, bolster an economy forced to slow or shut down altogether and to minimize the
spread of the pandemic.15 The measure for its time was unparalleled in its scope and size,
touching on every aspect of American life. The Cares Act included $30 billion for education;
approximately, $14 billion for higher education, $13.5 billion to elementary and secondary
schools, and the remaining amount for state government. As part of that effort, then Secretary
of Education Betsy DeVos, directed millions of federal dollars intended primarily for public
schools and colleges to private and religious schools.
According to National Public Radio, religious organizations, have received between
$6 and $10 billion during the first round of COVID-19 aid. Churches of all denominations and
other religious nonprofits were quick to take advantage of the Paycheck Protection Program
(PPP), which provided forgivable loans under the CARES Act. The U.S. Catholic Church alone
received at least $1.4 billion in funding and possibly as much as $3.5 billion under the program.
Mainline Protestant and evangelical churches also benefited. An analysis by Ministry Watch,
an organization that provides guidance on charitable giving, reported that more than 400
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evangelical ministries and churches each received at least $1 million in COVID-19 aid, with
seven institutions receiving PPP loans of $5-10 million.16 At issue, of course, is the
appropriateness of using public tax dollars to support religious institutions given their often tax
exempt status. In defending that decision, Ron Reynolds, Executive Director of the California
Association of Private School Organizations, stated: “The virus does not differentiate between
students, and there should not be distinctions between sectors of schools in a health crisis.”17
Legally speaking, the question becomes whether the government’s financial assistance
is secular in nature? If it can be proved that the primary purpose of the assistance is secular,
(i.e., the assistance doesn’t promote or inhibit religious activity) then the assistance is legal under
the law according to the 1971 U.S. Supreme Court case of Lemon v. Kurtzman.18 The United
States Supreme Court has said that faith-based organizations may not use government financial
assistance to support to support inherently religious activities. Stated differently, it means that
faith based organizations cannot use any part of a direct Federal grant to fund religious worship,
instruction, or proselytization. Instead, religious organizations may only use government money
to support non-religious activities such as day care, school busing, nonreligious educational
materials as well as more recently Covid-19 testing.
FREEDOM OF SPEECH
Among other cherished values, the First Amendment protects freedom of speech. In principle,
this means that the government may not jail, fine, or impose civil liability on people or
organizations based on what they say or write, except in exceptional circumstances. Since the
First Amendment was adopted, there have been any number of writers and legal scholars who
have attempted to articulate the meaning of freedom of speech. One such person was Alexander
Meiklejohn (1872-1964) who was a philosopher and free speech advocate. He served as dean
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of Brown University and President of Amherst College. Meiklejohn is one of the most notable
proponents of the link between free speech and democracy. For such a system to work,
an informed electorate is necessary. There must be no constraints on the free flow of ideas.
In a true democracy, government should not inhibit any form of speech or debate involving
scientific, artistic, political and religious issues.19
The Scopes “Monkey” Trial
Consider, for a moment, these remarks in the context of science; specifically, teaching students
about biological evolution. In 1925, John Scopes was convicted and fined $100 for teaching
evolution in his Dayton, Tennessee classroom. Scopes, age 24, stood accused of violating a
recently passed Tennessee state law that prohibited the teaching of evolution or any other theory
denying the biblical account of the creation of man. Scopes agreed to be the focus of a test case
attacking the new law. He said at the time, “I furnished the body that was needed to sit sin
the defendant’s chair.” With the backing and support of the American Civil Liberties Union,
Scopes defense lawyer was nonother than the legendary Clarence Darrow, who, besides being
one of the best defense attorneys in the country, was an avowed agnostic in religious matters.
Darrow, for his part, was very deliberate in taking on the case. The trial provided him with an
opportunity to focus the public’s attention on “the program of Mr. Bryan and the other
fundamentalists in America.” This is a case that involves both a violation of the establishment
clause as well as free speech rights. In his view, governmental action and religious fanaticism
threatened public education and the spirit of inquiry. In his opening remarks at trial, Darrow
stated unequivocally: “Scopes isn’t on trial; civilization is on trial.”20
The state's attorney was William Jennings Bryan, a Christian, pacifist, and three-time
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former candidate for the U.S. presidency. He agreed to take the case because he believed that
evolution theory led to dangerous social movements. And he believed the Bible should be
interpreted literally. By 1925, Bryan and his followers had succeeded in getting legislation
introduced in fifteen states to ban the teaching of evolution.
The Scopes “Monkey” trial was the first highly publicized trial of its kind concerning
the teaching of evolution. It represented a dramatic clash between traditional and modern
values in America of the 1920s.21 The nickname Scopes “Monkey Trial” stemmed from
a misreading of Charles Darwin; the naturalist, who posited that humans and monkeys share
a common ancestry, not that humans descended from monkeys as the state of Tennessee and
religious supporters contended. This trial made for great oratory between clashing religious
and secular values in America and put the debate over teaching evolution on the front pages
of newspapers all across the country. The weather was stiflingly hot and the rhetoric proved
equally heated in what was described as the "trial of the century" attended by hundreds of
reporters and others who crowded the Rhea County Courthouse in July 1925.22 Instead of
examining the legality and merits of the Tennessee law, the Scopes trial soon became about the
primacy of the Bible versus the scientific soundness of Darwin's theory of evolution. It was
a story that would eventually become a play entitled: Inherit the Wind which debuted in 1955
and was later made into a film. In remarks given before the start of the trial, Bryan stated:
The contest between evolution and Christianity is a duel to the death. It has been
in the past a death struggle in the darkness. From this time on it will be a death grapple
in the light. If evolution wins in Dayton, Christianity goes - not suddenly, of course,
but gradually - for the two cannot stand together.
Bryan would later describe evolutionary theory as “millions of guesses strung together,"
adding that evolutionary theory made man "indistinguishable among the mammals."
On the seventh day of the trial, Bryan surprisingly agreed to serve as an expert on the
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Bible. As Professor Douglas Linder, writes in describing the testimony:
Darrow began his interrogation of Bryan with a quiet question: "You have given
considerable study to the Bible, haven't you, Mr. Bryan?" Bryan replied, "Yes, I have.
I have studied the Bible for about fifty years."
Thus, began a series of questions designed to undermine a literalist interpretation of the Bible.
Bryan was asked about a whale swallowing Jonah, Joshua making the sun stand still,
Noah and the great flood, the temptation of Adam in the garden of Eden, and the creation
according to Genesis. After initially contending that "everything in the Bible should be
accepted as it is given there," Bryan finally conceded that the words of the Bible should
not always be taken literally. In response to Darrow's relentless questions as to whether
the six days of creation, as described in Genesis, were twenty-four hour days, Bryan said
"My impression is that they were periods." Bryan, who began his testimony calmly,
stumbled badly under Darrow's persistent prodding. At one point the exasperated Bryan
said, "I do not think about things I don't think about."
Bryan, in the words of Baltimore Sun reporter, H.L. Mencken, who covered the trial described
Bryan as someone who was once a hero but had become buffoon like in character.
He leads a new crusade, his bald head glistening, his face streaming with sweat, his
chest heaving beneath his rumpled alpaca coat. One somehow pities him, despite his so
palpable imbecilities. It is a tragedy, indeed, to begin life as a hero and to end it as
a buffoon. But let no one, laughing at him, underestimate the magic that lies in his black,
malignant eye, his frayed but still eloquent voice. He can shake and inflame these poor
ignoramuses as no other man among us can shake and inflame them, and he is
desperately eager to order the charge.23
The jury found Scopes guilty of violating the law and fined him $100. His conviction
was overturned on a technicality. Bryan and the anti-evolutionists claimed victory, and the
Tennessee law would stand for another 42 years. But Clarence Darrow and the ACLU had
succeeded in promoting the science of evolution. Of the fifteen states with anti- evolution
legislation pending in 1925, only two states (Arkansas and Mississippi) enacted laws restricting
teaching of Darwin's theory. The verdict did, however, have a chilling effect on teaching
evolution in the classroom. It was not until the 1960s that evolution appeared in Tennessee
schoolbooks. Since then, there have been multiple efforts to introduce new legislation among
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a handful of states (backed by religious conservatives), that would allow teachers the right
to critique or present alternative viewpoints to the teaching of evolution. Such viewpoints might
include the religious principle of creationism or intelligent design. In the view of some, the goal
is not to ban the teaching of evolution but rather to undermine its legitimacy.
Free Speech and Implied Rights
The U.S. Supreme Court has through the centuries have been challenged on multiple occasions
to determine what exactly constitutes protected speech. Free speech can take the form of spoken
words, publications as well as symbolic actions. Free speech presupposes a number of implied
rights. They include the right to:
•

Speak

•

Publish

•

Receive information

•

Associate with people and organizations -- political, social, religious etc.

•

Solicit; that is, the right to solicit funds, political and/or religious support

It should be noted that corporations, educational and religious organizations have 1st Amendment
freedoms similar to those of individuals. The implied rights of free speech also includes
the right not to engage in a political/social/business activity against one’s will. We call this
compelled speech and action.
Compelled Speech and Action
The term compelled speech and action sets forth the principle that neither government, business
or educational organizations can force an individual to say or engage in an action that is contrary
to one’s personal, religious or political beliefs. As an example, neither a business or labor
organization can force its employees to attend a political rally or be required to contribute money

15

to a certain political candidate or action committee. Another example can be seen with
right-to-work states, whereby, that state expands workers' rights by giving them the right
to decide whether or not they want to join a union. Stated differently, a person cannot be
required to join a union as a condition of employment.
West Virginia State Board of Education v. Barnette (1943).
One of the best-known examples of compelled Speech and action can be found in the case of
West Virginia State Board of Education v. Barnette. At issue, was whether schoolchildren who are
Jehovah’s Witness should be forced to stand, salute the flag, and recite the Pledge of Allegiance
when attending school. In 1942, a year earlier, the West Virginia State Board of Education adopted
a resolution ordering that saluting the flag become a regular part of the program of activities in the
public schools” that all teachers and pupils “shall be required to participate in the salute honoring
the Nation represented by the Flag” and that the refusal to salute to the flag shall be regarded as
“an act of insubordination,” resulting in the child’s expulsion and their parents being subjected to
prosecution. Meanwhile, the expelled child was considered “unlawfully absent,” and would be
treated as a delinquent. Parents or guardians were subject to prosecution, and, if convicted, could
be fined up to $50 and jail term not to exceed thirty days.
Marie and Gathie Barnett were Jehovah's Witnesses attending Slip Hill Grade School near
Charleston, West Virginia were instructed by their father not to salute the flag or recite the pledge.
The two young students were expelled for their refusal. The Barnetts brought suit in the United
States District Court for themselves and others similarly situated indicating that the requirement
went against their religious beliefs. The case would eventually make its way to the U.S. Supreme
Court that ruled a state cannot force to stand, salute the flag, and recite the Pledge of Allegiance.
The justices held that school children who are Jehovah’s Witnesses, for religious reasons, had a
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First Amendment right not to recite the Pledge of Allegiance or salute the U.S. flag. In oft-cited
language, Justice Robert H. Jackson asserted, “If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess by word or act their
faith therein.”24
This case, however, was further complicated by the symbolism of the pledge itself.
In past years, both the Charleston, West Virginia school district and other school districts across
the nation adopted what was known as the Bellamy salute; named after Francis J. Bellamy, who
was a minister and author of the pledge of allegiance. The Bellamy salute was very similar to the
Nazi salute used in the third Reich’s rise to power in the later 1930’s as well as World War II.25
Figure 1.
The 1930’s Bellamy Salute
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Author Richard Ellis, wrote that the similarities in the salute had begun to make an
impression on the American public as early as the mid-1930s. Newsreels and still photos were
regularly depicting rallies in Germany and Fascist Italy, with thousands of people showing their
fealty by extending straight-armed salutes. In the United States, there evolved a growing
unease about the "the embarrassing resemblance between the 'Heil Hitler' salute and the salute
that accompanied the Pledge of Allegiance." Worst still, was the possibility of showing scenes
of American school children engaged in the Bellamy salute in ways that could be used by
foreign governments for propaganda purposes.26 And so it was that on December 22, 1942, the
U.S. Congress, just before its Christmas break, addressed the issue by amending the Flag Code
Section 7 to read that the Pledge of Allegiance should "be rendered by standing with the right
hand over the heart."
The pledge itself proved somewhat malleable, and by World War II many public
schools required a morning recitation. In 1954, as the cold war intensified, Congress added the
words “under God” to distinguish the United States from godless Communism. Some years
later, Michael Newdow, a father and atheist, challenged the pledge believing his kindergartenaged daughter who attended the Elk Grove Unified School District public schools in California
was coerced into proclaiming an expression of faith when having to cite the phrase “under God.”
In Elk Grove Unified School District v. Newdow (2004), Newdow’s legal team argued that
making students listen, even if they chose not to participate, to the words under God violates
the establishment clause of the First Amendment. The District Court didn’t see it that way and
dismissed Newdow's complaint for lack of standing; specifically, that he and his daughter’s mother
were divorced and thus did not have custody. The case would eventually be appealed and go
before the U.S. Supreme Court. They affirmed the lower court’s decision to dismiss. What is
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important, however, is that three of Justices, including Chief Justice Rehnquist, Justice Sandra Day
O'Connor and Justice Clarence Thomas wrote separate concurring opinions, saying that having
teachers lead the Pledge is constitutional and that including the words “under God,” does not
violate the Establishment Clause. Justice Sandra Day O’Connor, for her part, referred to it as
“ceremonial deism.” The takeaway from both West Virginia State Board of Education v. Barnette
and Elk Grove Unified School District v. Newdow is that when one stands for the national anthem
and pledge of allegiance, it is done so as a matter of courtesy but is not a requirement.
Masterpiece Cakeshop v. Colorado Civil Rights Commission (2018)
In July 2012, Charlie Craig and David Mullins went to Masterpiece Cakeshop in Lakewood,
Colorado and requested that its owner, Jack C. Phillips, design and create a cake for their wedding.
Phillips declined to do so on religious grounds. Phillips believes that decorating cakes is a form
of art through which he can honor God and that it would displease God to create cakes for
same-sex marriages. He was willing, however, to sell them a more general, all-purpose cake and
other baked goods. Craig and Mullins filed charges of discrimination with the Colorado Civil
Rights Commission, alleging discrimination on the basis of sexual orientation in violation of the
Colorado Anti-Discrimination Act (CADA).27
At issue, is whether the Colorado's public accommodations law can compel a baker to design
and make a cake that violates that person’s sincerely-held religious beliefs about same-sex marriage?
Does this constitute a violation of the Free Speech or Free Exercise Clauses of the First Amendment?
Or is this case about a violation of the Colorado Anti-Discrimination Act; specifically, refusal of
service due to a couple’s sexual orientation?
The Colorado Civil Rights Commission issued a notice of determination finding probable
cause that the Masterpiece Cakeshop’s actions violated the Act. The Commission found it
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proper to conduct a formal hearing, and sent the case to a state administrative law judge (ALJ).
Finding no dispute as to material facts, the ALJ ruled in the couple’s favor.28 The Colorado Civil
Rights Commission agreed and found that Phillips violated Section 6. of CADA; the public
accommodations law, that prohibits business establishments from discrimination, in this case,
on the basis of sexual orientation. The Colorado Court of Appeals affirmed the Commission's
ruling. The case was subsequently appealed to the U.S. Supreme Court for review.
In a 7-2 decision, the U.S. Supreme Court reversed the lower court’s decision. The Court
held that the Colorado Civil Rights Commission's did not give fair consideration of the cake shop
owner's reasons for declining to make a wedding cake for a same-sex couple. The Colorado
public accommodations law is supposed to be applied in a neutral manner with regard to religion.
In a review of the previous legal proceedings, the Supreme Court stated that Phillips
did not receive the expected neutral treatment. Quite the opposite. Members of the Commission
showed a clear and impermissible hostility toward his religious beliefs. The Court explained that
the commissioners' comments disparaging Phillips' beliefs and characterizing them as rhetorical
were inappropriate. The Court concluded that these comments cast doubt on the fairness of the
Commission's consideration of Phillips' claims.
The Colorado Civil Rights Commission cannot compel a baker to create a cake (or artistic
work) that is contrary to that person’s religious beliefs and to do so is a violation of the Free
Exercise Clause of the First Amendment. The Court concluded that the Commission's actions
violated the State's duty under the First Amendment not to use hostility toward religion or a
religious viewpoint as a basis for enforcing laws and regulations.29 The Court explained that
while gay persons and same-sex couples are afforded civil rights protections under the laws
of the Constitution, religious and philosophical objections to same-sex marriage are also protected
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forms of expression under the First Amendment. Given the facts of this case, the Court
determined that Phillips' religious justification for his refusal to serve Craig and Mullins was not
afforded the neutral treatment mandated by the Free Exercise Clause.30
Figure 2.
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission

Compelled Speech and Action in a Crisis Situation
In the summer of 2020, amidst the outbreak of a worldwide pandemic and the spread of the
coronavirus 19 virus, a woman stood angrily in a Giant Eagle supermarket in Pittsburgh
Pennsylvania, claiming that her Constitutional rights were being violated by having to wear
a face mask. In response to the tens of thousands of Covid-19 cases spiking across the U.S.,
the governors of each state as well as public health officials have urged the population to wear
masks in all public areas; a simple measure that could limit the spread of the disease.
But while most states enacted some kind of mask requirement, the rules proved difficult to
enforce for a small but highly vocal percentage of the population. At issue, was the fact that
many such people simply refused to wear masks and often caused a scene at various
supermarkets, on board airplanes and business locals when confronted. Most would claim that
the required face mask was a violation of their Constitutional rights. They should not be forced
(or compelled) to wear such masks if they don’t want to. There are two competing sets of rights

21

in play including the rights and responsibilities of government to protect the public’s health of
the nation’s citizens versus the Constitution’s protection of civil liberties; specifically, Section I.
of the 14th Amendment:
No state shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any state deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.
The legal justification for imposing a face mask and vaccination requirement in a time
of medical emergency may lie in a time worn U.S. Supreme Court decision dating back to the
year 1905. In Jacobson vs. Massachusetts (1905), the U.S. Supreme Court upheld the state’s
smallpox vaccination requirement. A Massachusetts law allowed cities to require residents
to be vaccinated against smallpox. In 1902, the city of Cambridge, Massachusetts asked its own
board of health for advice to mitigate the smallpox outbreak. The Board of Health adopted
a regulation that those who had not been vaccinated should be required to do so. The Board
then asked the city to make vaccinations a requirement. A man named Jacobson living in the
city of Cambridge refused to comply with the requirement. The Supreme Court held that the law
was a legitimate exercise of the state's police power to protect the public health and safety of its
citizens. The Court wrote at the time that local boards of health can determine when mandatory
vaccinations are needed in a time of crisis.31 As will be determined, the government has on
multiple occasions throughout America’s history curtailed select first Amendment and civil
liberty freedoms when set against the greater good particularly during a time of war or national
emergency. Certainly, one can make the argument that fighting a worldwide pandemic is every
bit as deadly as any army that trains its weaponry on a civilian population in a time of war.
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